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I N THE SUPERI OR

COURT OF THE STATE OF CALI FORNI A
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FOR THE DEFENDANT:

REPORTED BY:

SANDRA LEE,
DEPUTY CI TY ATTORNEY

NORA FRI MANN,

DEPUTY CI TY ATTORNEY
JOHN WEBSTER,

I N PROPRI A PERSONA

MARY ANN PALMER, C. S. R #3181
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SAN JOSE, CALI FORNI A FRI DAY, JANUARY 28, 2005

PROCEEDI NGS

THE COURT: NUMBER 7, CITY OF SAN JOSE AND BRENDA
HERBERT VERSUS JOHN WEBSTER.

MS. LEE: GOOD MORNI NG, YOUR HONOR. SANDRA LEE FOR
THE CITY OF SAN JOSE FOR BRENDA HERBERT.

THE COURT: YOU RE MR. WEBSTER?

THE DEFENDANT: YES, | AM JOHN WEBSTER.

THE COURT: WE HAVE M SS HERBERT HERE?

MS. LEE: M SS HERBERT IS NOT | N THE COURTROOM
PRESENTLY. I T WAS OUR UNDERSTANDI NG THAT JUDGE CAI N HAD
WANTED TO TREAT THAT AS A MODI FI CATI ON OF AN EXI STI NG
RESTRAI NI NG ORDER

THE COURT: AND YOU' RE REPRESENTI NG TO THE COURT
THAT EVERYTHI NG STATED I N THE DECLARATI ON BY M SS HERBERT I S
TRUE AND CORRECT?

MS. LEE: YES, YOUR HONOR.

THE DEFENDANT: | HAVEN T SEEN THI S, BY THE WAY.

THE COURT: PARDON?

THE DEFENDANT: | HAVE NOT SEEN THI S DECLARATI ON.

THE COURT: WEREN' T YOU SERVED W TH THE PAPERS? | T
SAYS THAT YOU WERE SERVED.

THE DEFENDANT: | HAVE FOUR Pl ECES OF A STANDARD
FORM

THE COURT: LET ME SEE WHAT | HAVE.

MS. LEE: YOUR HONOR, | T'S MY UNDERSTANDI NG THAT

ALL OF THE PAPERWORK WAS SERVED ON MR. WEBSTER, AND THERE IS
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A PROOF OF SERVICE ON FI LE

THE COURT: YES. THERE |S A DECLARATION WHICH | S
AN ATTACHMENT CONSI STI NG OF FOUR PAGES AND A NUMBER OF
EXHI BI TS.

M SS LEE, APPARENTLY THE CLERK POl NTED OUT TO ME,
AND | DIDN T NOTICE WHEN | READ THE PAPERWORK, M SS HERBERT
DOES HAVE A RESTRAI NI NG ORDER WHEN | T WAS GRANTED | N FAVOR OF
THE CITY OF SAN JOSE. I F SHE WANTS I T TO CONTI NUE TO HER
PERSONALLY -- BUT I T DOES EXI ST FOR HER PERSONALLY.

MS. LEE: YES, YOUR HONOR. THE CITY ALSO WANTED TO
CLARI FY THE RESTRAI NI NG ORDER TO APPLY TO | NDI RECT CONTACTS
W TH LT. HERBERT AS WELL.

THE COURT: YOU MEAN GET SOMETHI NG THAT WASN' T
GRANTED I N THE ORI Gl NAL RESTRAI NI NG ORDER?

MS. LEE: WELL, WE BELI EVE, YOUR HONOR, THAT I T WAS
ANTI CI PATED BY THE ORI Gl NAL RESTRAI NI NG ORDER. HOWEVER,
MR. WEBSTER' S CONDUCT SUBSEQUENT TO THE RESTRAI NI NG ORDER' S
| SSUANCE HAVE RAI SED SOME QUESTION AS TO, YOU KNOW THE
ADEQUACY OF THE RESTRAI NI NG ORDER, WHETHER I T DI D | NDEED
ENCOMPASS | NDI RECT CONTACTS. THE CITY BELI EVES THAT IT
SHOULD AND DOES ENCOMPASS | NDI RECT CONTACTS; HOWEVER, WE DI D
WANT CLARI FI CATI ON FROM THE COURT | N THAT RESPECT.

THE COURT: SO YOU RE NOT ASKI NG FOR A NEW
RESTRAI NI NG ORDER, JUST ASKI NG FOR CLARI FI CATI ON OF THE
EXI STI NG ORDER?

MS. LEE: WELL, WE HAD -- I T WAS MY UNDERSTANDI NG
THAT JUDGE CAI N WAS TREATING I T AS A MODI FI CATI ON, AND THE

CITY WOULD ACQUI ESCE I N THAT.
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( OFF- THE- RECORD DI SCUSSI ON BETWEEN THE COURTROOM CLERK

AND THE JUDGE. )

THE COURT: APPARENTLY, THE CLERK WHO WAS W TH
JUDGE CAI N AT THAT TI ME SAI D HE SPENT A HALF HOUR EXPLAI NI NG
TO THE CITY ATTORNEY OR WHOEVER WAS HERE THAT IT'S I N EFFECT
FOR HER AS AN I NDI VI DUAL, AND I F YOU WANT IT TO READ TO
| NCLUDE ANY | NDI RECT CONTACT SUCH AS E- MAI L OR PUBLI CATI ON
AND MATERI ALS, YOU CAN DO THAT, BUT THAT IS ALL --
THE DEFENDANT: YOUR HONOR --
MS. FRI MANN: " M SORRY, YOUR HONOR. NORA FRI MANN
APPEARI NG ALSO ON BEHALF OF -- |'M CHI EF TRI AL ATTORNEY FOR
THE CITY OF SAN JOSE AND WAS | NVOLVED I N GETTI NG THE ORI Gl NAL
RESTRAI NI NG ORDER.  WHAT OCCURRED | S THAT WE HAVE A SI TUATI ON
WHERE -- AND I T'S DETAI LED I N THE APPLI CATION TO THE COURT - -
MR. WEBSTER HAS CONTACTED -- SENT LETTERS TO LT. HERBERT'S
NEI GHBORS ASKI NG THEM TO CONTACT HER. HE' S HAD CONTACT W TH
THE POLI CE DEPARTMENT THROUGH THE CYBER COPS AND ASKI NG OTHER
POLI CE OFFI CERS TO CONTACT HER, AND I T'S A CONTI NUI NG
PATTERN.

THE COURT: DOESN' T THE RESTRAI NI NG ORDER COVER
THAT, THE ONE THAT EXI STS?

MS. FRIMANN: | T WASN' T ENTI RELY CLEAR TO THE CITY
THAT I T DID. THAT WAS THE CLARI FI CATI ON. =~ WE APPLI ED FOR A
PERSONAL ORDER, AND JUDGE CAIN, | N PROVI DI NG THE NOTI FI CATI ON
IN THE NOTI CE TO MR. WEBSTER THAT WE HAD TO SERVE, CHANGED I T
AND | NDI CATED THAT I'T WAS GOl NG TO BE A MODI FI CATI ON OF THE
EXI STI NG ORDER. SO WHAT WE' RE SEEKI NG AT THI'S POI NT I S

CLARI FI CATI ON OF THE EXI STI NG ORDER THAT PROHI BI TS
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MR. WEBSTER FROM HAVI NG OTHER PEOPLE CONTACT AND HARASS

LT. HERBERT.

THE COURT: ALL RI GHT.

THE DEFENDANT: YOUR HONOR, | WOULD LIKE TO SPEAK
TO THAT.

THE COURT: GO AHEAD, MR. WEBSTER.

THE DEFENDANT: FIRST OF ALL, THE ORI GI NAL
RESTRAI NI NG ORDER WAS ESSENTI ALLY -- THIS IS TO ESSENTI ALLY
SHUT DOWN MY FREE SPEECH RI GHTS.

THE COURT: |'M NOT GOl NG TO CHANGE THAT.

THE DEFENDANT: RIGHT. THAT'S CORRECT. OKAY. THE
PO NT WAS -- | S THAT NOWHERE DI D | ASK El THER HER NEI GHBORS
OR OTHER POLI CE OFFI CERS TO CONTACT HER. FOR EXAMPLE, I N THE
LETTER THAT | SENT TO THE NEI GHBORS | SAlI D SPECI FI CALLY -- |
SAID I'T I'S ABSOLUTELY | MPERATI VE THAT YOU DO NOTHI NG THAT
COULD BE CONSTRUED AS HARASSMENT OF LT. HERBERT.

ALSO, IN THE CYBER COP COMMUNI CATI ONS, BASI CALLY
WHAT ' M DOI NG IS ESSENTI ALLY MAKI NG SURE EVERYBODY KNOWS
THAT LT. HERBERT COMM TTED SOME VERY SERI OUS CRI MES A WHI LE
BACK, AND THAT I F SHE DOESN T LI KE ME MAKI NG THOSE
ACCUSATI ONS TO HER FRI ENDS AND CO- WORKERS, THEN SHE NEEDS TO
HT ME WTH A SU T OF DEFAMATI ON OF CHARACTER.

THE COURT: THE COURT DOESN' T LIKE I'T EI THER. THAT
I'S WHERE THERE |'S A RESTRAI NI NG ORDER AGAI NST YOU, AND SHE
PROCEEDED PROPERLY TO HAVE YOU STOP THAT. APPARENTLY WE' RE
NOT GETTI NG THROUGH TO YOU.

THE DEFENDANT: |'M SORRY, TO STOP WHAT?

THREATENI NG - -
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THE COURT: STOP THE HARASSMENT THAT HAS OCCURRED
UP TO JANUARY 5TH W TH LETTERS, FLIERS, E-MAILS, TALKING W TH
NEI GHBORS, KNOCKI NG ON PLAI NTI FF' S DOOR, ALL OF THOSE THI NGS
WHI CH HAVE CONTI NUED UP TO AND | NCLUDI NG THE PASSAGE OF TI ME
OF THE LAST ORDER

THE DEFENDANT: JUST A COMVENT: IN YOUR OFFI CE DI D
YOU I N THE OATH OF OFFICE -- DID YOU SAY THAT YOU WERE GOl NG
TO DEFEND THE CONSTI TUTI ON?

THE COURT: THIS ISN'T A PLACE WHERE YOU QUESTI ON
THE JUDGE. I ASK YOU QUESTI ONS, SIR. I CAN SEE WHAT YOUR
ATTI TUDE | S.

THE DEFENDANT: |'M SORRY. WHAT WAS YOUR QUESTI ON?

THE COURT: DO YOU HAVE ANYTHI NG ELSE TO SAY
CONCERNI NG THE ALLEGATI ONS WHI CH THE COURT | S SATI SFI ED W TH
WERE PROPERLY SERVED ON YOU?

THE DEFENDANT: FIRST OF ALL, | WOULD LI KE TO GET A
COPY OF THAT.

THE COURT: YOU DIDN' T ANSWER YES OR NO.

THE DEFENDANT: |' M SORRY.

THE COURT: ANYTHI NG FURTHER?

THE DEFENDANT: ANYTHI NG FURTHER? JUST THAT |I'M
DOl NG NOTHI NG BUT FREE SPEECH AND - -

THE COURT: | T GOES BEYOND FREE SPEECH. I GUESS
YOU' RE HUNG UP ON THAT, BECAUSE YOU ARE HARASSI NG AN
| NDI VI DUAL BY CONTI NUI NG THI'S, AND YOU HAVE BEEN SI NCE 1990.

THE DEFENDANT: WHEN | -- WHEN | TALKED TO THE
NEl GHBOR OF LT. HERBERT ON THE TELEPHONE, HE EVEN AGREED W TH

ME THAT I T''S NOT HARASSMENT WHEN ALL YOU' RE DOl NG | S MAKI NG
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ACCUSATI ONS AND YOU' RE FULLY W LLI NG TO APPROACH THOSE | N
COURT.

THE COURT: WMELL, | DON T THI NK THAT NEIGHBOR IS I N
A POSI TION TO MAKE A LEGAL CONCLUSI ON ON WHETHER THAT I S
HARASSMENT OR NOT. THE COURT W LL GRANT FURTHER MODI FI CATI ON
BY ORDERI NG, MR. WEBSTER, YOU RE NOT TO DI RECTLY OR
I NDI RECTLY CONTI NUE THE CONDUCT THAT HAS BEEN GOl NG ON, WHI CH
' VE JUST READ, SUCH AS LETTERS, FLIERS, E-MAILS, DRI VING A
CAR, MAKI NG ANY LOUD -- ANY NO SES OR CLAIMS W TH NEI GHBORS;
STAY AWAY FROM THE PLAI NTI FF* S DOOR OR RESI DENCE, EI THER
DI RECTLY OR | NDI RECTLY THROUGH A THI RD PARTY.

THE DEFENDANT: COULD | ASK -- COULD I ASK YOU A
COUPLE OF QUESTI ONS?

THE COURT: WELL, YOU CAN. GO AHEAD.

THE DEFENDANT: CAN | HAVE SOMEBODY ELSE DRI VE THE
"BAD COPS" BILLBOARD TRUCK AROUND THE POLI CE DEPARTMENT?

THE COURT: NO. I JUST SAI D THI RD PARTI ES, SO THAT
WOULD BE SOMEONE ELSE

THE DEFENDANT: |'M SORRY. SO THAT WOULD BE OKAY?

THE COURT: NO, |I'T WOULD NOT, BECAUSE | JUST SAID
THI RD PARTIES CAN'T DO I'T FOR YOU EI THER

THE DEFENDANT: OKAY. WELL, THEN, ONE QUESTION IS
HOW DO | -- WHAT IS A LEGI TI MATE WAY FOR ME TO FI ND OUT WHEN
LT. HERBERT HAS RETI RED? THEN | CAN START DRI VI NG THE
BI LLBOARD TRUCK AROUND THE POLI CE DEPARTMENT AGAI N?

MS. FRI MANN: WE W LL ADVI SE MR. WEBSTER AND THE
COURT OF THAT, YOUR HONOR.

THE COURT: THEY'LL LET YOU KNOW  THANK YOU.
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THE

MS.

THE

THE

DECLARATI ON.

FRI MANN: THANK YOU, YOUR HONOR

COURT: PREPARE AN ORDER AND |'LL SIGN IT.

FRI MANN:  THANK YOU.

DEFENDANT: | WOULD STILL LI KE A COPY OF THAT.

COURT: WHY DON' T YOU PROVI DE HI M A COPY OF THE

- --000- - -




